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STATE OF MINNESOTA DISTRICT COURT

COUNTY OF HENNEPIN FOURTH JUDICIAL DISTRICT

CIVIL DIVISION

Telluride Asset Management,
LLC
MOTION
Plaintiff,

vs.
D.C. No: 27-CVv-07-4832

Eric Falkenstein

Defendant.
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The above-entitled matter came on for hearing
before the Honorable Lloyd Zimmerman, one of the Judges
of the above-named court, on the 1lst day of May,

2008, at the Hennepin County Government Center,

Minneapolis, Minnesota.

A PPEARANTCES
TARA NORGARD & RUSSELL RIGBY, Esqg., Attorney's

appeared for the Plaintiffs.

NICHOLAS BOEBEL & MISTY OAKLAND, Esq., Attorney's

appeared for the Defendant.

TONIA M. HARRIS, Court Reporter.
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THE COURT: It is Thursday May 1lst. This
is the case of Telluride Asset Management versus Eric
Falkenstein. This is case file 27-CV-074832. And we
are here this morning I believe on three motions. A
motion by the defendant to amend their answer to plead
counter claims, a motion by the defendant to compel
discovery, and a motion by the plaintiff for protective
order. If inadvertently I missed one we'll hear that
too, but I think there are three motions. We have many
distinguished counsel present in court this morning.
Why don't you note your appearance please for the
record. We'll start out with the plaintiff.

MS. NORGARD: Good morning, Your Honor.
I am Tara Norgard on behalf of the plaintiff, Telluride
Asset Management. With me is my colleague Russell Rigby
also of my firm, which is Carlson, Caspers, Vandenburgh
& Lindquist. And in the back of the courtroom we have
R.J. Zayed, another one of our colleagues, and Mr. Mark
Cooper from Telluride.

THE COURT: Good morning to you.

MR. BOEBEL: Good morning, Your Honor.

THE COURT: Good morning.

MR. BOEBEL: Nicholas Boebel from the law
firm Myers, Boebel, Macleod. With me today is my

colleague, Misty Oakland.
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THE COURT: Could you say that again?

MS. OAKLAND: My name is Misty Oakland.

THE COURT: Good morning, Ms. OQOakland.

MR. BOEBEL: Also with me today is my
partner, Aaron Myers from my firm and Mr. Falkenstein.

THE COURT: Good morning to you.

MR. MYERS: Good morning, Your Honor.

THE COURT: Well we have two motions filed
by the defendants and one by the plaintiff. And did you
work out an agreement before you started about who would
go first?

MS. NORGARD: We did, Your Honor, and
defendants will be going first and address all of the
motions and then we'll respond in turn.

THE COURT: So we'll hear all the
defendant's moticns first?

MR. BOEBEL: That's right.

THE COURT: All right. Who is going to
argue for the defendant?

MR. BOEBEL: I will be, Your Honor.

THE COURT: And Mr. Boebel you can sit,
stand, use the podium. I think we discussed this last
time. But any way you are comfortable is fine.

MR. BOEBEL: Thank you, Your Honor. I'l1

use the podium if that is all right.
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Four months ago Telluride's lawyers stood
before you and argued over and over again how the
discovery standard under Minnesota rules was so broad as
to permit any relevant discovery that might lead to the
discovery of admissible evidence. Now that Telluride
has the discovery that it wants, and now that it is Mr.
Falkenstein seeking discovery from Telluride that he
believes is absolutely critical to his ability to defend
Telluride's allegations; suddenly according to Telluride
the discovery standard 1s not so broad. The discovery
rules work both ways. It is -- that is an absolutely
fundamental principle. Mr. Falkenstein is not seeking
discovery that's irrelevant. It is information and data
that he views as absolutely critical to his ability to
defend Telluride's allegations. Telluride should not be
able to run away from the discovery standards that it
argued just a few months ago.

THE COURT: I know I am not going to
interrupt you really too much in your argument, but I am
a very deep believer in even handedness. Hopefully it
comes out that way. It doesn't mean the application of
the law of the facts means the same result, but you can
assume you are singing to the choir as far as the even
handedness requirement and construing the rules the same

way for both parties. I am not prejudging of how it
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turns out, I'm just telling you I believe in that and I
think your opposing counsel does too in principle.

MR. BOEBEL: Now, what's going on with
respect to discovery of what is sometimes referred to as
the liberal cash flow model or the liberal model. The
fundamental question is and really the basis primary
basis for which Telluride is getting this discovery is
the question of whether or not the discovery is
relevant.

Now, really there are two or really three
reasons that it's -- that it 1is critically relevant.
First, with respect to this liberal model it involves
some ©of the very same issues with respect to cash flow,
measuring cash flow, calculating equities for purchase
on the basis of what that cash flow is. Some of the
very same issues that are related to the model that Mr.
Falkenstein implemented at Telluride.

THE COURT: Incidentally, do you agree
with plaintiff when they say in their brief that, I
think this is what they said, it wouldn't stop with Mr.
Lippold, it says but the principle that you already
deposing Mr. Lippold for this, this stuff, that they say
is highly confidential, would apply equally to everybody
else who works for the plaintiff. Do you agree with

them that there is really no bright line distinction
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between Mr. Lippold and other people who have the same
kind trade secret with the type of information?

MR. BOEBEL: Let me address that in two
parts. As it stands now, the only information that we
are going after relates to Mr. Lippold. And you know
with respect to any other potential managers or any
other potential models that are implemented at
Telluride, that would depend on what the documents show.
With respect to Mr. Lippold, you know, we have the
smoking gun on that. And that is the fundamental
contradiction between the derivation theory that Mr,
Hodges proposed in a letter to Mr. Falkenstein the day
before they filed this litigation, and the e-mail that
Mr. Cooper sent to Mr. Falkenstein in December of 2005.
Those two documents set forth on their face a
fundamental contradiction with respect to how
arrogation, as it relates to trading model, should be
viewed.

If, as we suspect, Mr. Lippold's model lines
up perfectly with what Mr. Falkenstein did at Telluride,
that establishes an even greater contradiction between
those two documents. Now one of the other basis, and
actually Telluride raises this for the first time in
their reply brief, is that soméhow the Lippold model is

a trade secret. Now, in order for the Lippold model to
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be a Telluride trade secret it would have been changed
or altered, either by Mr. Lippold or by Steve Hodges or
some of the other principals at Telluride after Mr.
Lippold arrived. The idea that somehow you know
providing this pre-employment power point presentation
somehow establishes any lack of relationship between Mr.
Lippold's model and Mr. Falkenstein's model is simply
wrong. If you know another really critical point here
is that you know Telluride their attorneys drafted a
protective order for this litigation. With respect to
any documents or information that we get with respect to
Mr. Lippeold's model, Mr. Falkenstein will never see that
stuff. All they have to do is designate attorney's eyes
only. He won't get it, he won't loock at it, he won't
know anything about it. Yet the information is still
critical to his ability to defend this case.

If with respect to the next issue which in
our papers which is essentially a motion to compel
production of reconstructed data, files, meta (ph) data
from the deleted space of Mr. Falkenstein work and home
computers. Telluride is attempting to suggest that we
are asking either for preexisting documents or documents
that we already have access to. Neither of those are
accurate. What we are talking about is material that is

created in the first instance by Telluride's experts.
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If the Court would allow me to use the easel to
illustrate what's going on here.

THE COURT: You are more than welcome to
use the easel.

MR. BOEBEL: Thank you, Your Honor.
Essentially what happens when the file is saved is --
say it is; Microsoft word document. It is saved in
various bits and pieces all over the hard drive. And
the way that the operating system knows to reassemble
these bits and pieces where to get them to, you know, to
put the Microsoft word to open the Microsoft word
document, is that the operating system contains what is
called a file allocation table. It is referred to as
fact table. When you delete a document using an
operation delete command essentially what you are doing
i1s you are deleting the reference to the file in the
file table. This data over time can be a matter of
minutes, can be days, weeks, months, years. Eventually
it gets overwritten, pieces of it.

Now, when an expert goes into the deleted space
what they do is they identify the remaining pieces of
the document and they assemble them. Not into the exact
document that existed before, but into a brand new
document based on whatever pieces are left. This stuff

requires the application of expert judgment. It
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requires the application of specialized software in many
cases. It is not the sort of thing that you know that

you can buy off-the-shelf software at Best Buy for $40

and do. It is a complex process. And it requires
expert judgment. That's the information that we are
looking for. What their experts have actually

constructed in the first instance out of the data that
is in the deleted space of the work and home computers.

THE COURT: Are you saying that Mr.
Falkenstein lacks access to that data? I know its been
reconfigured the way you have described, but to lack
access to the raw data itself?

MR. BOEBEL: He doesn't lack access to
the raw data per se. What he lacks access to is knowing
what Telluride's experts have done, what the process is,
what procedures are. You know two experts
reconstructing the same deleted space very well may not
get the exact same information. So, in terms -- I mean
Mr. Falkenstein certainly could hire forensic
consultants to reassemble the data, but there is no
guarantee that that data set would be identical to what
Telluride's forensic consultants have reconstructed.

THE COURT: Would it be the same data
though even though it can be organized differently?

MR. BOEBEL: The underline data, the bits
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and pieces of the fragments, that would be identical.
What would not be identical necessarily is the -- is the
reconstruction, how these bits and pieces are
reorganized into a new file.

THE COURT: Forgive me if you mentioned
this in your briefs too, but did you offer to pay them
for their expert time in creating this organization of
the data?

MR. BOEBEL: We don't want anything other
than what their experts have already done. If their
experts have not reconstructed data from Mr.
Falkenstein's home computers you know they certainly
don't have to do it at our behalf.

THE COURT: But they probably spent
thousands of dollars doing it already. Have you offered
to pay them for the time that they spent -- I am not
saying what their legal conclusion is here, but is that
something that you have discussed with them as part of
the discovery request you have made?

MR. BOEBEL: In terms of -- we would
certainly be willing to pay for, you know, the hard
drive that the data would be down loaded onto. If
there's --

THE COURT: That's probably $80 or so.

MR. BOEBEL: Exactly. I mean if there is
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some expert time involved in partitioning the hard drive
so that the data can be organized, those would certainly
be costly legitimate. What Telluride is not entitled to
do here is to essentially reconstruct data, have a
library of information created by their experts that the
lawyers, that the experts can look at and cherry pick
information from and not give it to us.

With respect to the motion for leave to
amend the pleadings, the standard governing of that
motion is that leave should be freely given as justice
requires. Rule 15, not Rule 16. We are not in good
cause land here. Now, with respect to interference and
unfair competition, really the key question in those two
claims is whether there is improper conduct on the part
of Telluride and Mr. Hodges in undermining Mr.
Falkenstein's perspective contractual relationship with
Mr. Kessler and proper enterprises. That's the basic
fundamental allegation in this case. Number one the --
the launch, the thousands ships of this litigation is
Mr. Hodges March 19, 2007 letter which states, "That
anything that Mr. Falkenstein has done relating to
certain equity factors since leaving Telluride, cannot
be anything but derivative of what Mr. Falkenstein did
at Telluride." That statement put the nail in the

coffin of Mr. Falkenstein's deal with Mr. Kessler. That
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was the statement that provided the basis for
Telluride's motion for a temporary restraining order to
date since it is the only public description of
Telluride's IP rights, it is the statement that Mr.
Falkenstein's perspective employers look at when
considering whether or not they can hire him without
liability. That allegation is demonstratively false, it
is utterly baseless, and Mr. Hodges knew it when he
wrote it. At the time that Mr. Hodges wrote that
statement, he knew that Mr. Falkenstein had worked as a
guantitative long short portfolio manager in the past
and was in various equity factors. At the time he wrote
that statement, Mr. Hodges knew that Telluride had taken
a directly contrary position with respect to the Lippold
model. Years before he wrote that statement, Mr. Hodges
had worked with a researcher at Deep Haven Capital
Management, a guy by the néme of, I always goof up his
first name, but it's Nirasharam Jegadeesh.

THE COURT: If you can spell it without
looking I'll rule in your favor. Just kidding.

MR. BOEBEL: I am pretty sure I goofed it
up.

THE COURT: I might any way, but I am just
having a little fun with you.

MR. BOEBEL: Mr. Jegadeesh did research
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regarding accruals, which is one of the specific factors
that Mr. Hodges set forth in the March 19th letter.

THE COURT: Was Mr. Jegadeesh the one who
gotten the -- was it a Nobel prize? There is a Nobel
prize somewhere in the background here for one of the
models.

MR. BOEBEL: That relates to the
allegation in the sentence immediately after the
derivative sentence in which Mr. Hodges said that you
also cannot apply a mean variance optimization
algorithm. That was the basis of a Nobel prize in 1990.

THE COURT: Okay. I knew there was one in
there somewhere.

MR. BOEBEL: You know accruals is
basically an accounting trick that companies use to
unofficially suppress their reported profitability.
Profitability is another one of the factors that Mr.
Hodges put in that March 19th letter. Taken together,
and particularly at the pleadings stage, the evidence
demonstrates that Mr. Hodges statement was utterly
baseless, knowingly over broad, and calculated to drive
Mr. Falkenstein out of the industry.

THE COURT: I don't mean to interrupt too
much, but one thing they're saying in their briefs you

could have made this motion earlier, significantly
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earlier. And now we are running closer to the discovery
period. What would you say to that?

MR. BOEBEL: Certainly. There are a
couple of responses. Really the big response is that
until we got the December 2005 e-mail from Mr. Cooper,
which sets forth a very different and contradictory, a
derogation standard. You know we didn't know the extent
to which Mr. Hodges statement was directly contrary to
two positions that Telluride had taken even only 18
months earlier.

THE COURT: Would you remind me when you
got it too?

MR. BOEBEL: It was produced either
January 28, 2008 or possibly on January 30, 2008. It
was one of those two dates.

THE COURT: Thank you.

MR. BOEBEL: Just to address the second
part. One of the considerations was what Mr. Kessler
would say during his deposition. We were pretty
confident that Mr. Kessler would back up through his
deposition testimony what we believed had happened. And
we took his deposition on April 14th and he did. He was
absolutely crystal clear that he would not go forward
with Mr. Falkenstein until Mr. Hodges allegations had

been put to rest.
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THE COURT: Is Mr. Falkenstein still in an
unemployed situation or maybe self-employed?

MR. BOEBEL: He is unemployed. He does
maintain a blog. He maintains a web site with some
equity indices, but he is not working for anyone.

THE COURT: Your position in part is
that this situation has prevented him from practicing in
his chosen profession.

MR. BOEBEL: Absolutely. Absolutely. And
it is one of the more nefarious aspects of this in
really any trade secret case. Is that the initiating
allegation is the one that is public. That's the one
that employers look at when assessing their own
perspective liability. And everything else is sealed.

With respect to breecﬁ of contract and
unjust enrichment claims, with respect to the derivation
of the Lippold model from Mr. Falkenstein's model. The
basic sort of final link in the chain of circumstantial
evidence we received on March 31, 2008 and it relates to
Mr. Lippold's compensation agreement, which I can't
discuss with Mr. Falkenstein in the courtroom. But that
was the final link in the chain that strongly indicates
that in fact Mr. Lippold's model changes to Mr.
Lippold's [sic) model from what he brought with him to

Telluride, were in fact based on the model that Mr.



