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STATE OF MINNESOTA DISTRICT COURT

COUNTY OF HENNEPIN FOURTH JUDICIAL DISTRICT
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Telluride Asset Management,

LLC,
Plaintiff, MOTIONS HEARING
vs.
Exric Falkenstein, FILE NO. 27-Cv-07-4832
Defendant.
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The above-entitled matter came on for hearing before
the Honorable Lloyd Zimmerman, one of the Judges of the
above-named Court, on the 13th day of December, 2007, at
the Hennepin County Government Center, City of
Minneapolis, County of Hennepin, and State of Minnesota.

Tara C. Norgard, Esq., and Russell J. Rigby, Esq.,
appeared on behalf of the Plaintiff.

Nicholas S. Boebel, Esqg., and Aaron A. Myers, Esq.,

appeared on behalf of the Defendant.

REPORTER: Darlene Heinz.
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THE COURT: Let's go on the record.

This is the case of Telluride Asset
Management, LLC, plaintiff, vs. Eric Falkenstein, the
defendant. This is Court File 27-CV-07-4832.

And we're here today on two motions by
the Plaintiff: One to extend the Scheduling Order; and
one to adopt the Special Master's Order or, alternatively,
or essentially, substantially the same, for an order
compelling discovery.

And why don't you note your
appearances for the record, please, beginning with counsel
for plaintiff.

MS. NORGARD: Good morning, Your
Honor.

I'm Tara Norgard, on behalf of
plaintiff, Telluride; I'm with Carlson, Caspers,
vandenburgh & and Lindquist.

I have here with me today counsel,
Russell Rigby, also on behalf of the plaintiff.

THE COURT: Good morning to you.

MS. NORGARD: Good morning.

MR. RIGBY: Good morning, Your

Honor.

MR. BOEBEL: Good morning, Your

Honor.
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Nick Boebel, from Myers Boebel
MacLeod; with me today is my partner, Aaron Myers.
Alsc at counsel table is
Eric Falkenstein.

THE COURT: Good morning, Your

Honor.

MR. MYERS: Good morning, Your
Honor.

THE COURT: Good morning.

Who is going to argue for the
plaintiff?

MS. NORGARD: I am, Your Honor.

THE COURT: Ms. Norgard, you can sit,
you can stand, you can use the podium, you can do it any
way you're comfortable.

MS. NORGARD: I prefer to use the
podium, if that is okay.

THE COURT: That is fine.

And I'm going to try to make sure you
all have equal time.

MS. NORGARD: Very good.

I will say that my watch battery
stopped, so if I lose track of myself, feel free to let me
know.

THE COURT: That always happens.
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Good morning, Your Honor.

May it please the Court.

We are here this morning, as Your
Honor noted, on two motions by my client Telluride.

The first is to adopt the Special
Master's Discovery Order, and the second is to extend the
Scheduling Order in this case.

And with Your Honor's permission, I
will address Telluride's motion to adopt the Special
Master's Order first, followed by the Discovery Order.

And I know that Your Honor has been
presented with prolific briefing on this issue, and you
have read that.

And I will limit my recitation of the
facts only to those that relate to my comments that I will
make here today.

THE COURT: I looked at the Court
file, and everything relating to what has happened so far
in this case, particularly it's just on discovery-type
motions. And I was going to bring it in for a visual
aid. But it is, literally, about two-feet high.

MS. NORGARD: It is. And that is
after eight months of litigating.

And we really are no further today,

than we were back in March.
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THE COQURT:
answered?
MS. NORGARD:

believe it was November 16, the

Has any discovery been

On November -- I

defendant finally produced

some paper copies of published articles, published by

Telluride, public information.

He has not produced one thing from his

personal files.
computers at all.

nothing.

He has not produced one thing from his

Setting everything else aside,

And Telluride, for its part, has

answered document requests and interrogatories in

detail.

THE COURT:
interrogatories?

MS. NORGARD:

THE COURT:

MS. NORGARD:
Honor.

THE COURT:
depositions?

MS. NORGARD:
right, we are.
THE COURT:

you again.

Have you served

We have, Your Honor.

Have they been answered?

They have not, Your

You're waiting on

That's

That's right.

I don't want to interrupt
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MS. NORGARD: That is okay.

I don't want to get off point on the
issue of the interrogatories, because we haven't brought
it before Your Honor today.

I believe we will be back here on
insufficiency of interrogatory responses.

But because that material was not
addressed in our brief, I will keep it to what we've got
here in the motion before Your Honor today.

THE COURT: I apologize for
interrupting.

MS. NORGARD: No problem. No
problem at all.

Well, as Your Honor is probably very
familiar, Telluride is a hedge fund based here in
Minnesota.

The defendant is a former employee.
And work that the defendant did, is subject to an

employment contract.

And that employment contract really is

the focal point of this dispute.

The defendant was paid to create and
to run systematic trading models for Telluride funds.

He worked both at home, and at

Telluride's offices.
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And I don't think this point can be
underestimated; he became a multimillionaire as a result
of his work for Telluride.

He resigned in 2006, after working for
about two-and-a-half years, and the parties parted
amicably.

This is not a case where Telluride
followed him out the door and sued him instantly in
retaliation for leaving.

It's actually the opposite.

It wasn't until five months later,
when one of our competitors called us and said, hey, I've
got one of your former employees here telling us that he
fixed what he was doing at your shop.

Do you have any IP concerns?

So Telluride said, wow, we very well
may.

And at that point, offered the
defendant the opportunity to explain himself.

If there was a misunderstanding, that
would be something that we wanted to know and to
clarify.

They're not in the business of
lawsuits, they're in the business of investments.

And, in fact, there was a meeting
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between the defendant and Telluride's founder,
Peter Hodges.

And things really only got worse
there. It became more confusing when there were
contradictory statements made by the defendant that really
just didn't measure up.

And so Telluride was forced to file
this lawsuit on March 21, of 2007.

And two days later, two things
happened that really are key to why I'm standing here
today.

First of all, Judge Schellhas entered
a Preservation Order. And she ordered, at the very onset
of this lawsuit, that the defendant's home computer hard
drive, where he admits he worked, should be preserved.

And by preserved, they were copied.
Basically a mirror image of the computer drive was made.

And from that point to today, resides
with our expert.

He hasn't been able to access that for
reasons that I will talk about today, but those copies
were made.

Judge Schellhas recognized on that
day, that this case was all about computer forensics.

And, again, I will discuss that a
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little bit more in my remarks that follow.

But on that same day that she entered
the Preservation Order, Judge Schellhas -- I'm sorry --
Telluride served it's discovery requests, which is
basically why we're here today. That was over eight
months ago.

So, here we are. We've got eight
months litigation, four rounds of briefing, this much
paper, as Your Honor said, and Telluride is still
empty-handed, after all of this time, and all of this
work.

And I think what it boils down to, is
this is really a textbook case for electronic evidence
generally, and computer forensic evidence, specifically.

In the average case, electronic
evidence may or may not be that important, but usually the
documents, and what the documents say, that the case is
all about. But what the documents say are really not the
only thing that is important here.

It's when those documents were
created, how they were created, when they were deleted,
how they were obtained. Those are the types of
information that clearly are critical here.

I mean, it boils down to this, the

computers are the evidence.
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And I will just say, that even with
the Sedona Principles, that I know the defendant has
quoted prolifically in his brief, even the Sedona
Principles, and eévery court in the country recognizes
this: And I'm just going to quote, "Where an employee
leaves under suspicious circumstances, or theft, or
misappropriation of trade secrets, or confidentiality may
be involved, those are the circumstances where computer
forensics are going to be key, and should be obtainable
through discovery.®

So, on the basis of that premise
alone, the electronic evidence is highly appropriate in
this case.

But there is more to it than just that
issue.

Your Honor, the defendant has
submitted a sworn affidavit that says, and I quote, "At my
departure, I did not remove any data, or any computer
program from my work computer, or any network storage at
Telluride."

Your Honor, that is demonstrably
false.

We have done forensic analysis on our
own computers which, obviously, we have in our own

possession, and we have found that the defendant did, in
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fact, delete a tremendous amount of material from his home
computer.

That evidence directly contradicts his
sworn affidavit.

He now says, in unsworn attorney
argument, that, well, you know, the stuff I deleted really
wasn't that important. And that also is false.

What we have found, through our
forensic analysis is drafts, the sequential draft of a
paper, what we call the Volatility Paper, the papers that
we have submitted to Your Honor.

And Telluride's founder, Peter Hajas,
who I referenced before, has submitted a sworn affidavit
that says that Volatility Paper, which the defendant now
claims is his own, that that Volatility Paper is based
directly on Telluride's business, it is based directly on
Telluride's volatility model, it directly falls within the
four corners of the contract, and it is Telluride's
property.

There is no basis, whatsoever, for the
defendant to somehow suggest that the Volatility Paper is
not based on our business.

We can tie it directly to a
presentation that he made to us, which has been submitted

as an exhibit to Your Honor, where defendant
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marked, "Telluride Confidential and Proprietary
Information". We can tie the paper to that, we can tie the
paper to the models that were run.

And I just want to point out a second
sworn affidavit statement that is very problematic here.

The defendant says that he attempted
to delete all files relating to the plaintiff from his
personal computer now, pursuant to plaintiff's demand.

Again, it's demonstrably false.

We sent the defendant a letter on
September 5, within a week of when he resigned.

Please return all of Telluride's
property.

And, again, the defendant will tell
you, well, it's really inconsequential, it's not that
important.

The facts really contradict him at
every turn.

And, incredibly, there really is even
more than that.

As recently as last month, the
defendant was using his website which -- where he dces a
lot of things, to violate the Protective Order in this
case, by posting Telluride's confidential information that

has been filed under seal in this case, to violate
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Mr. Hajas' copyrights, to defame Mr. Hajas in his business
profession, and to engage in continuing violations of his
employment contract.

We raised that issue with the
defendant's counsel, and now Telluride is blocked,
altogether, from access to those computers.

Which almost would be funny, if this
weren't such a serious matter.

This is a very serious matter, not the
least of which reason is this:

In Mr. Falkenstein's interrogatory
responses, he directs Telluride and its counsel to that
website, but now he blocks us from accessing it with a
cute message. He is monitoring our RP addresses.

So, I think what it boils down to is
Telluride is going to be entitled to an adverse inference
on the merits, when the case gets to that point.

But for now, all of these facts are
more than adequate to show that Telluride really does need
access to the defendant's computer drives, to get to the
truth of the matter here.

We're not going to get it from the
defendant, himself.

And if eight months of litigation have

shown anything, it's by the defendant's own conduct. He
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has proven that we have to get to the bottom of this
matter through means other than him.

We have to get his computer drives.

And, again, I will just reiterate,
that Judge Schellhas recognized that very early on here.
And that's why those computer drives were copied, and sit
with our computer expert right now.

I will just address Judge Borg's Order
briefly, to reaffirm that he sets forth a really fair, and
very equitable, and very orderly procedure for discovery,
that is fully in line with Minnesota Rules of Civil
Procedure.

That procedure is what Telluride asks
the Court to adopt here today.

And according to Rule 53.07(e) of the
Minnesota Rules, the Court may set aside a Special
Master's ruling on a procedural matter like this, only for
an abuse of discretion.

And the controlling procedural law
here is Minnesota Rule 26.02.

And I will just read, in relevant part
here, on a motion to compel discovery, as Telluride does
here, the party from whom discovery is sought must show
that the information is not reasonably accessible because

of undue burden or cost.
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If that showing is made, the Court
may, nevertheless, order discovery from such sources, if
the requesting party shows good cause, considering the
limitations of 26.02(b) (3).

So, first, I think we have to

recognize that it's the defendant's burden here to show

undue burden or cost. And he hasn't done that.
There is no undue burden. The drives
have been copied, they're waiting. He will not be

disturbed in the least bit by our analysis of them,
because it won't even happen in the same building.

And there is no undo cost. Telluride
paid for the copying of the computer drive, and it's going
to pay for its own analysis of the computer drive.

The defendant isn't incurring any
costs that he wouldn't in any other normal case.

And I just wanted to bump one thing
right now.

And that is, the defendant makes a big
deal in his papers, that this is going to be millions of
documents, millions of documents, a roomful. You think
you have got a lot, that is nothing.

And that is just ridiculous.

I don't know how proficient Your Honor

is with computers, I'm pretty basic here.




