CARLSON, CASPERS, VANDENBURGH & LINDQUIST

INTELLECTUAL PROPERTY LITIGATION & COUNSELING

Rachel C. Hughey
Direct Dial: 612-436-9645
E-mail: rhughey@ccvl.com

April 30,2007

APp 2
Stuart R. Hemphill, Esq. 0 200 >
Christopher T. Shaheen, Esq.
Thomas M. Janik, Esq.
Dorsey & Whitney, LLP
Suite 1500
50 South Sixth Street
Minneapolis, MN 55402-1498

RE: Telluride Asset Management, LLC v. Eric Falkenstein
Court File No.: 27-cv-07-4832

Dear Messrs. Hemphill and Shaheen:
Enclosed herein and served upon you via messenger please find the following documents:

1. Plaintiff Telluride’s Notice of Motion and Motion To Dismiss Defendant
Falkenstein’s Counterclaims For Failure To State A Claim Upon Which Relief
Can Be Granted;

2. Plaintiff Telluride’s Memorandum In Support of Its Motion to Dismiss Defendant

Falkenstein’s Counterclaims for Failure to State a Claim Upon Which Relief Can

Be Granted;

Plaintiff’s Response to Defendant’s Affirmative Defenses and Counterclaims; and

4. Affidavit of Service.

(8]

Sincerely,

Rachel C. Hughey
RCH/gmb

Encl.

A Professional Corporation

225 South Sixth Street, Suite 3200, Minneapolis, MN 55402
Tel. 612.436.9600 Fax. 612.436.9605 www.ccvl.com



CARLSON, CASPERS, VANDENBURGH & LINDQUIST

INTELLECTUAL PROPERTY LITIGATION & COUNSELING

Rachel C. Hughey
Direct Dial: 612-436-9645
E-mail: rhughey@ccvl.com

April 30, 2007

Civil Division 4Lp
Hennepin County Government Center ' d 0 2
1251 Court Tower %
300 South Sixth St

Minneapolis, MN 55487

RE: Telluride Asset Management, LLC v. Eric Falkenstein
Court File No.: 27-CV-07-4832
Judge: Heidi S. Schellhas

Dear Sir/Madam:

Enclosed herein for filing in the above-referenced matter please find the originals of
the following documents:

1. Plaintiff Telluride’s Notice of Motion and Motion To Dismiss Defendant
Falkenstein’s Counterclaims For Failure To State A Claim Upon Which
Relief Can Be Granted;

2. Plaintiff Telluride’s Memorandum In Support of Its Motion to Dismiss
Defendant Falkenstein’s Counterclaims for Failure to State a Claim Upon
Which Relief Can Be Granted,

3. Plaintiff’s Response to Defendant’s Affirmative Defenses and
Counterclaims; and

4. Affidavit of Service.

Sincerely,

Pavd Crtugect
Rachel C. Hughey

RCH/gmb
Enclosures

A Professional Corporation

225 South Sixth Street, Suite 3200, Minneapolis, MN 55402
Tel. 612.436.9600 Fax. 612.436.9605 www.ccvl.com



STATE OF MINNESOTA DISTRICT COURT
COUNTY OF HENNEPIN FOURTH JUDICIAL DISTRICT

CASE TYPE: CIVIL

)
TELLURIDE ASSET MANAGEMENT, LLC, )
) File No.: 27-cv-07-4832
Plaintiff, )
)
Vs. )
)
)
ERIC FALKENSTEIN ) 4 'Dl?
) 39 2
Defendant. ) a5,
)

PLAINTIFF TELLURIDE’S NOTICE OF MOTION AND MOTION TO DISMISS
DEFENDANT FALKENSTEIN’S COUNTERCLAIMS FOR FAILURE TO STATE A
CLAIM UPON WHICH RELIEF CAN BE GRANTED

PLEASE TAKE NOTICE that, at the Court’s discretion, on July 19, 2007, at 8:30 am, at
the Hennepin County Government Center, in Courtroom 1459, Plaintiff Telluride Asset
Management, LLC (“Telluride”) will move this Court for an Order dismissing Defendant Eric
Falkenstein’s (“Falkenstein’s”) counterclaims of tortious interference with a prospective business
advantage and unfair competition for failure to state a claim upon which relief can be granted. A

copy of this motion and supporting papers are being delivered to Falkenstein’s counsel at Dorsey

& Whitney.

Plaintiff TELLURIDE ASSET
MANAGEMENT, LLC

By its attorneys,

&M.ﬁf&ﬂu s
Alan G. Carlson (MN Bard 14,801)




R.J. Zayed (MN Bar # 309,849)

Russell J. Rigby (MN Bar # 323,652)

Rachel C. Hughey (MN Bar # 328,042)
CARLSON, CASPERS, VANDENBURGH &
LINDQUIST

225 South Sixth Street, Suite 3200
Minneapolis, MN 55402

Telephone: (612) 436.9600

Facsimile: (612) 436.9605



STATE OF MINNESOTA DISTRICT COURT
COUNTY OF HENNEPIN FOURTH JUDICIAL DISTRICT

CASE TYPE: CIVIL

)
TELLURIDE ASSET MANAGEMENT, LLC, )
) File No.: 27-cv-07-4832
Plaintiff, )
)
Vs. )
)
) 4
ERIC FALKENSTEIN ) PR 30
] 2007
Defendant. )
)

PLAINTIFF TELLURIDE’S MEMORANDUM IN SUPPORT OF ITS MOTION TO
DISMISS DEFENDANT FALKENSTEIN’S COUNTERCLAIMS FOR FAILURE TO
STATE A CLAIM UPON WHICH RELIEF CAN BE GRANTED

Plaintiff Telluride Asset Management, LLC (“Telluride”), moves to dismiss Defendant
Eric Falkenstein’s (“Falkenstein’s”) counterclaims of tortious interference with a prospective
business advantage and unfair competition for failure to state a claim upon which relief can be
granted under Minnesota Rule of Civil Procedure 12.02(e).
Assuming Minnesota law even allows for a recovery on claims of tortious interference
with a prospective business advantage, Falkenstein fails to state a claim because:
¢)) Truthful statements cannot be the basis of a tortious interference claim and
there is no allegation that any statements made by Peter Hajas of Telluride
were false;

(2) The actions alleged by Falkenstein were not in bad faith are not wrongful as

a matter of law. Some were even undertaken at Falkenstein’s suggestion;



(3) Filing a lawsuit is legally insufficient to support a tort claim unless it is a
“sham,” which Falkenstein has not alleged and which the facts alleged
cannot support;

4 Telluride was wholly justified in filing this lawsuit; and

(5) Falkenstein’s counterclaims rests on mere speculation concerning Telluride’s
alleged interference and its alleged wrongfulness.

Because Falkenstein’s claim for unfair competition is based solely on his claim for tortious
interference with a prospective business advantage, it too fails. Because Falkenstein fails to
allege sufficient facts to support his counterclaims, they should be dismissed.
FACTS

Falkenstein’s first counterclaim is for tortious interference with a prospective business
advantage. (Answer ] 87-91.) In his answer he asserts that in February 2007 he spoke with Irv
Kessler of Provident Advisors regarding starting a hedge fund. (/d. § 74.) He asserts that Mr.
Kessler asked Falkenstein to meet with Mr. Hajas of Telluride. (/d. 9 77.) He further asserts
that at that meeting with Falkenstein, Mr. Hajas expressed concern that Falkenstein would be
using Telluride’s confidential information. (Id) He concludes that “Upon information and
belief, as a result of Hajas’ allegations against Falkenstein, Kessler is unwilling to pursue a
hedge fund or other investment association with Falkenstein,” but gives no indication of why.
(Id 9 85.) He further concludes that “Telluride has filed its lawsuit against Falkenstein simply to
prevent Falkenstein from engaging in lawful competition in the hedge fund market.” (/d. 1 85-
86, 88.) He also argues that he has been prevented from securing other employment or
“prospective business partners,” but does not identify any such employers or prospective

partners. (Id. §§ 89-90.)



Falkenstein’s second counterclaim is for unfair competition. (Id. 4 92-94.) He asserts
that Telluride’s conduct constitutes unfair competition in that Telluride has “willfully and
intentionally attempted to deprive Falkenstein of future employment opportunities, thereby
damaging Falkenstein for the sole benefit of Telluride.” (/d. § 93.)

In his answer, Falkenstein admits that his employment agreement states that “that all
inventions, discoveries, computér software programs, trade concepts, designs, patents, ideas and
copyrightable and/or patentable materials made, conceived or developed by [Falkenstein] during
the term of this Agreement shall be owned in full by [Telluride].” (See Verified Complaint § 9
(quoting Employee Confidentiality and Non-Solicitation Agreement § 2, dated January 22,
2004); Answer 9.)) He also admits he wrote a letter dated February 20, 2007, to Mr. Hajas and
“alleges that the letter speaks for itself.” (Answer § 28.) In that letter, Falkenstein states that he
intended to use trading strategies that have “significant similarities” to his work at Telluride.
(Verified Complaint § 28, Ex. C.)

Falkenstein never alleges that anyone at Telluride reached out to Mr. Kessler or any other
potential employer or prospective business partner to discuss Falkenstein. Instead, Falkenstein
attempts to create this false impression by stringing literally accurate statements (that Mr. Hajas
knew Mr. Kessler and that Mr. Hajas learned about the possibility of a relationship between Mr.
Kessler and Falkenstein) to misleadingly imply it was Mr. Hajas that contacted Mr. Kessler. (See
Answer {9 75-76.) As the record reflects, it was Mr. Kessler who contacted Telluride to ask
about Falkenstein. Mr. Hajas did learn Falkenstein was discussing opportunities with Mr.
Kessler, but he learned this information from Mr. Kessler. Falkenstein does not allege otherwise.

Falkenstein also never alleges that Mr. Hajas or anyone else at Telluride said anything to Mr.



Kessler or anyone else that was untruthful. Instead, Telluride responded truthfully to Mr.
Kessler’s inquiry.

Falkenstein does not allege Mr. Hajas or anyone else at Telluride initiated any
communications with Mr. Kessler. Instead, the record is clear that it was Falkenstein who copied
Mr. Kessler on email correspondence from Falkenstein to Mr. Hajas, but Mr. Hajas never copied
Mr. Kessler on emails or letters to Falkenstein. (Compare Verified Complaint, Ex. D, at 2
(February 20, 2007 email from Falkenstein to Mr. Hajas copying Mr. Kessler) with Verified
Complaint, Ex. D, at 1 (February 22,. 2007 email from Mr. Hajas to Falkenstein not copying Mr.
Kessler); see also Verified Complaint, Ex. E (March 2, 2007 letter from Mr. Hajas to Falkenstein
not copied to Mr. Kessler).)

Falkenstein also does not allege that Telluride acted in bad faith when it met with
Falkenstein at his suggestion. (See Verified Complaint, Ex. F, at 2 (Falkenstein’s letter wherein
he suggests a meeting between Mr. Hajas and Falkenstein).) Telluride acted in good faith to
obtain more information from Falkenstein after he admitted that there were “significant
similarities” between his new strategies and his work at Telluride, but Falkenstein refused to
disclose details that he believes are proprietary and belong to him. (See Answer § 84.)

ANALYSIS

I. Falkenstein Failed To State A Claim For Improper Interference With A Prospective
Business Relation

Falkenstein seeks to impose upon Telluride a duty that simply does not exist in the law.
Falkenstein’s claim is that Telluride tortiously interfered with his potential business relationship
with Mr. Kessler not because of what it DID, but instead because Telluride DID NOT give
Falkenstein its blessing to go ahead to use whatever strategies he wished with Mr. Kessler, sight

unseen. There is no duty for a former employer to support the prospective actions of its former



employee under Minnesota law, and Falkenstein has failed to allege any wrongful conduct by
Telluride.

Minnesota courts have adopted the Restatement (Second) of Torts § 766B, which
recognizes the tort of intentional and improper interference with a prospective contractual
relation. United Wild Rice, Inc. v. Nelson, 313 N.W. 2d 628, 632 (Minn. 1982). Both the courts
and the Restatement make clear that the conduct alleged must be wrongful to meet the claim of
this tort. R.A., Inc. v. Anheuser-Busch, Inc., 556 N.W.2d 567, 571 (Minn. Ct. App. 1996) (“The
law clearly requires the actor’s conduct to be improper before liability for interference with
prospective contractual relations will attach.”); Restatement (Second) of Torts § 766B cmt. a
(“[i]n order for the actor to be held liable, this Section requires that his interference be
improper.”). To determine whether the interference is improper, the Restatement lists a number
of factors consider:

(a) the nature of the actor’s conduct,

(b) the actor’s motive,

(c) the interests of the other with which the actor’s conduct interferes,

(d) the interests sought to be advanced by the actor,

(e) the social interests in protecting the freedom of action of the actor and the

contractual interests of the other,

63) the proximity or remoteness of the actor’s conduct to the interference and

(g) the relations between the parties.

Restatement (Second) of Torts § 767. The comments state that “it has been suggested that the
real question is whether the actor’s conduct was fair and reasonable under the circumstances.”
Restatement (Second) of Torts § 767 cmt. j. The Restatement also provides complete absolution
from liability to anyone giving truthful information. Restatement (Second) of Torts § 772. The
comments further explain that:

There is of course no liability for interference with a contract or with a

prospective contractual relation on the part of one who merely gives truthful
information to another. The interference in this instance is clearly not improper.



Restatement (Second) of Torts § 772 cmt. b (emphasis added). Likewise, as a matter of law it is
not tortious interference to assert a bona fide claim:

One who, by asserting in good faith a legally protected interest of his own or
threatening in good faith to protect the interest by appropriate means, intentionally
causes a third person not to perform an existing contract or enter into a
prospective contractual relation with another does not interfere improperly with
the other’s relation if the actor believes that his interest may otherwise be
impaired or destroyed by the performance of the contract or transaction.

Restatement (Second) of Torts § 773.

While the courts in Minnesota have suggested that it may be possible to recover for a
claim of tortious interference with a business expectahcy—as opposed to a claim for tortious
interference with a prospective contractual relation—few, if any, Minnesota courts actually
allowed such a recovery. See Harbor Broad., Inc. v. Boundary Waters Broadcasters, Inc., 636
N.W.2d 560, 569 (Minn. Ct. App. 2001) (explicitly declining to consider whether Minnesota
even recognizes a tort for tortious interference with a business expectancy, but listing the
elements that would be necessary to support such a claim). Nevertheless, assuming that
Minnesota law can support such a claim, the courts have suggested that in order to prevail on a
claim for tortious interference with a business expectancy, a claimant must prove the following:

¢)) the existence of a reasonable expectation of economic advantage or benefit

belonging to claimant;

2) that respondent had knowledge of that expectation of economic advantage;

3) that respondent wrongfully and without justification interfered with

claimant’s reasonable expectation of economic advantage or benefit;

(4)  that in the absence of the wrongful act of respondent, it is reasonably

probable that claimant would have realized his economic advantage or

benefit; and
) that claimant sustained damages as a result of this activity.



Harbor Broad., Inc. v. Boundary Waters Broadcasters, Inc., 636 N.W.2d 560, 569 (Minn. Ct.
App. 2001). Falkenstein’s counterclaim cannot stand because he has failed to allege facts
sufficient to support elements three and four.

A. Telluride’s Truthful Statements Cannot Constitute Improper Interference
As A Matter of Law

As the Restatement recognizes, it is not intentional interference to give truthful
information. Restatement (Second) of Torts § 772. Minnesota Courts have likewise recognized
that true statements do not support a claim for tortious interference with prospective business
relations. See Glass Serv. Co., Inc. v. State Farm Mut. Auto. Ins. Co., 530 N.W.2d 867, 871
(Minn. Ct. App. 1995) (rejecting claim for tortious interference with prospective business
relations and holding that frue statements do not support a tortious interference with prospective
business relations claim); Hunt v. Univ. of Minn., 465 N.W.2d 88, 95-96 (Minn. Ct. App. 1991)
(rejecting motion to amend complaint to add a claim for intentional interference with a
prospective business relation because there was no intent to defame, instead the statement was a
subjectively honest assessment).

Here, Falkenstein never alleges Mr. Hajas told Mr. Kessler anything other than truthful
information. Even if Mr. Hajas intentionally caused Mr. Kessler not to enter into a relationship
with Falkenstein, which he did not, there has been no suggestion that the information Mr. Hajas
gave to Mr. Kessler is untruthful. Indeed, there is no allegation that Mr. Hajas or anyone at
Telluride did anything other than have a conversation with Mr. Kessler. While Falkenstein is
careful not to specifically allege that Mr. Hajas was the one who contacted Mr. Kessler, this is
the false impression conveyed. In fact, it was Mr. Kessler who contacted Mr. Hajas and it was
Falkenstein himself who copied Mr. Kessler on email correspondence to Mr. Hajas as can be

seen in Exhibit F to Telluride’s Verified Complaint. Certainly Falkenstein cannot rely on



transmittal of private correspondence between himself and Mr. Hajas to Mr. Kessler to show that
intentionally interfered in his prospective business relations.

In any event, there is no allegation that Telluride said anything whatsoever about
Falkenstein, let alone anything false or malicious. Because there has been no allegation that
anything Mr. Hajas said was false and there has been no wrongful conduct alleged, there can be
no claim for tortious interference with a prospective business relationship. Indeed, permitting
recovery for tortious interference based on truthful statements would violate basic public policy
and raise significant First Amendment problems, as will be discussed below.

B. Telluride Did Not Wrongfully Interfere Because There Are No Allegations of
Bad Faith Misconduct

To establish “wrongful interference,” Minnesota courts have explained that “to establish
a tortious interference with prospective business advantage claim the [claimant] must prove bad
faith misconduct in the martketplace.” Cardiovention, Inc. v. Medtronic, Inc., 430 F. Supp. 2d
933, 940 (D. Minn. 2006) (dismissing claim of tortious interference with a prospective business
relationship). That is, “because a formal economic relationship does not yet exist and damages
are speculative when remedies are sought for tortious interference with prospective business
advantage, ‘some wrongfulness apart from the impact of the defendant’s conduct on that
prospect should be required.”” Rainforest Cafe, Inc. v. Amazon, Inc., 86 F. Supp. 2d 886, 909
(D. Minn. 1999) (quoting Quelimane Co., Inc. v. Stewart Title Guaranty Co., 960 P.2d 513 (Cal.
1998); citing Witte Transportation Company v. Murphy Motor Freight Lines, Inc., 291 Minn.
461, 466, 193 N.W.2d 148 (Minn. 1971)).

In Witte, the Minnesota Supreme Court explained that the intent element required is “the
intentional doing of a wrongful act without legal justification or excuse, or otherwise stated the

wilful violation of a known right. . . .” 193 N.W.2d at 151 (quoting Carnes v. St. Paul Union



Stockyards Co., 205 N.W. 630, 631 (Minn. 1925)). The court reasoned that the wrongful act of
interference must have been intentionally done, and that negligent wrongful interference is not
sufficient. Jd. (reversing judgment of intentional interference with a business expectancy); see
also Hem v. Bankers Life Cas. Co., 133 F. Supp. 2d 1130, 1137 (D. Minn. 2001) (rejecting claim
for intentional interference with a prospective business relation and explaining that the negative
employment reference was not given out of malice).

Here there is no allegation of wrongfulness—apart from the alleged impact of Telluride’s
conduct on that prospect—as required by Minnesota Courts. Falkenstein’s entire claim is based
on Mr. Kessler allegedly being unwilling to pursue a hedge fund or other investment association
with Falkenstein. That is the alleged impact of Telluride’s conduct. But there is no evidence
that there is any other wrongfulness. Because there is no evidence of bad faith misconduct or
malice, Falkenstein’s claim fails as a matter of law.

C. Telluride’s Filing Of This Lawsuit Is Immunized By The Noerr-Pennington
Doctrine.

Recovery on a claim of tortious interference requires wrongfulness, and the act of filing
suit is generally immune from tort liability under the Noerr-Pennington doctrine. See Surgidev
Corp. v. Eye Tech., Inc., 625 F. Supp. 800 (D. Minn. 1986). In Surgidev, the defendant, Eye
Technology, Inc. (“ETI”), alleged in a counterclaim that the plaintiff had tortiously interfered
with a public offering of ETI stock by filing its lawsuit. Id. at 802. As the court stated in
granting the plaintiff’s motion to dismiss the claim, the act of filing suit is privileged from tort or
antitrust liability unless the suit is a “sham’:

As recognized by the United States Supreme Court in the landmark cases of

Eastern Railroad Presidents Conference v. Noerr Motor Freight, Inc., 365 U.S.

127, 5 L. Ed. 2d 464, 81 S. Ct. 523 (1961) and United Mine Workers of America

v. Pennington, 381 U.S. 657, 14 L. Ed. 2d 626, 85 S. Ct. 1585 (1965), the first
amendment right to petition government protects the right to bring suit in state






